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1 Introduction
This is a note of the key points raised at the NIPA seminar on “Making changes to Development Consent Orders (“DCOs”)” held at the offices of Berwin Leighton Paisner LLP on 8 February 2017.
The event’s specialist panel was comprised of:

1.1.1 James Good, partner at Berwin Leighton Paisner LLP;

1.1.2 Helen Walker, senior project manager at Scottish Power;

1.1.3 Alister Kratt, Board Director of LPA Design; and
1.1.4 Tom Carpen, infrastructure planning lead at PINs.

2 Defining “materiality”

There is no formal mechanism for formally determining whether a proposed change application is “material” or “non-material” to the DCO prior to the application being. Careful consideration should be given to classifying the type of change being proposed.  Discussion with PINs may help but is not binding on the Secretary of State.
More guidance is needed from the Secretary of State to address the ambiguity around defining the materiality of a required change. However, as noted seeking advice from PINs as soon as possible can assist with correctly defining the change.
The DCO’s environmental impact assessment (“EIA”) is fundamental in determining the materiality of a change. Promoters should consider an informal screening process to identify any headroom in the EIA that allows for flexibility in making changes to the DCO. 
Other factors are also recorded in Guidance as being indicative of a material change to the DCO – these include additional compulsory acquisition of land, the need for Habitats Regulations assessment and new effects on business or community interest.

The “Wheatcroft” principles concerning consultation and whether it would produce different or new consultation response will also be relevant to indicating “materiality” – see further section 4 below.
3 PINs’ approach to materiality

PINs approach materiality on a case-by-case basis, but there are a few principles that PINs use when considering what is a material change to a DCO project: 

3.1.1 DCLG’s guidance on changes to a DCO (see here). This guidance provides examples of what are “material” and “non-material” changes.

3.1.2 PINs’ advice note on how to request a change, which may be material, to an application after it has been accepted and before the close of the examination (see here). Note however that this guidance does not deal with post-consent changes to a DCO.

The decision-maker is not bound by precedents, but it is worthwhile understanding what has been considered a “material” change in the context of other projects. The reasoning and decision-making process of previous Planning Inspectors assists PINs in providing advice on the materiality of changes. Although ultimately it is the Secretary of State’s decision to make, he or she will have to follow similar principles. 

A good example is the PINs’ report for Navitus Bay Wind Park (see here). This report shows the Planning Inspector’s reasoning and opinion in relation to the materiality of making a change to the DCO.

When promoting a type of infrastructure project that has undergone the process of examination and determination several times before, then there are already lessons available for the DCO promoter to review. Promoters can use previous commentary and decision outcomes on similar infrastructure projects to refine an application to amend their DCO.

If your DCO project requires multiple changes, consider whether these changes amount to a cumulative impact on the DCO.

More than one non-material amendment made over time may lead to a cumulative “material” change.

4 The Wheatcroft Principle 

This is the principle that consent for a change should be denied if the proposed alteration to the DCO would deprive a person who would have been consulted under the original DCO of the opportunity to participate in the consultation or a person not previously consulted would raise new consultation responses. 

The application of the Wheatcroft Principle by a decision-maker could result in a proposed change that has what might be considered minimal environmental impact or other effects being denied due to issues of fairness.

The Brig y Cwm waste energy project is an example of where the Planning Inspectorate rejected consent for a “non-material” change on the grounds of the Wheatcroft Principle. The change was rejected because a party who was promised a position at the pre-application stage of the DCO would have been left disenfranchised by the proposed change.
5 Uncertain determination periods

There is no statutory timeframe or time limits for processing a non-material amendment. This creates uncertainty for a DCO promoter on the time it will take to deal with a non-material amendment application. This can lead to non-material amendments disrupting the delivery programme for the Project in question. 

The time delay appears to stem from the point where the PINs’ report reaches the Secretary of State.  

A statutory time-scale for deciding nonmaterial amendment applications is needed to focus the Secretary of State’s attention and speed up the process of handling proposed DCO changes.

6 When does the change arise?

PINs’ advice note (see above) deals with required amendments that arise during the examination phase. If you are looking to make a change in the examination phase, the sooner you tell PINS, the better. You will need to consult on the change. 

If a required change manifests itself at the post-consent phase then PINs can advise on finding a way forward.  

7 Flexibility in the original DCO

Building flexibility into the DCO drafting can design out the need for future changes.

DCO promoters should decide upon the ideal amount of flexibility at the start of the DCO process. They must be able to justify this level of flexibility to the decision-makers, stakeholders and consultees at the examination phase.

Open conversations about flexibility with the relevant parties should begin at the project’s pre-application stage. The early testing of ideas can confirm what elements of the DCO should be fixed and what can be kept flexible.

Outline consents can provide a greater level of flexibility. Starting the DCO process with outline consent will avoid commencing with an overly detailed scheme that may require changes and backtracking. It may be better to fill in and clarify certain details of the DCO as the project progresses. 

Negotiating agreements and completing statements of common ground with other parties will de-risk the process of submitting for outline DCO consent.
Be cautious not to over-generalise terms in the DCO. Although this may provide a greater level of flexibility, vagueness can be problematic. Any options or alternatives offered in the DCO drafting must be supported by sufficient assessments, particularly in the environmental statement. The mechanism for how and when the promoter will later decide on what option to take should be built into the drafting of the DCO.  

Open-ended statements, ambiguity and presenting multiple options in the DCO can also ignite opposition from objection groups.

The use of tailpieces on requirements to allow for flexibility is increasingly frowned upon by PINs and the local authorities. 

8 Providing detail

A non-material amendment should appear “non-material” to the decision-maker in terms of supporting documents and evidence presentation. Submitting vast amounts of information to support an NMA application can mislead the decision-maker into wrongly determining the proposed change as “material”. 

The context of the DCO is key. A more sensitive environment will require the submission of more detailed DCO plans and specifications.
Providing certain details early on can speed up the delivery programme of a project, avoid long lists of requirements to be discharged and smooth over any concerns expressed about the DCO. 

However, providing detail has its own cost and time implications on the programme. Offering too much detail too soon in the process can also create a scheme that becomes rigid and prematurely commits to a specific vision. This can produce a greater risk of needing to make amendments to the DCO at a later stage in the scheme.

9 Discharging requirements and making changes

Introducing a change after discharging the requirements of a DCO will likely irritate both the planning authority and local residents in the consultation group. This can be particularly problematic when the change is of a sensitive nature.

The fundamental principle of the DCO regime is transparency. Therefore making a change to the DCO post-discharge can appear as misleading unless very clearly justified.  It is also likely to need the relevant requirement being discharged for a second time.

This tactic could damage the relationship between the promoter and the local authority, stakeholders and consultees, as well as risking the public reputation of the promoter.

Remember that the promoter must be able to justify every step in the DCO process and support all decisions taken as rational choices. 

10 Communications

Consider the different audience perspectives, whether decision-maker, local authority, stakeholders, consultees or the public at large.
Maintain the communication channels with all audiences and when faced with the need for changes to the scheme, have open conversations with the relevant people as soon as possible and keep everyone updated to avoid undesirable outcomes. 
The earlier the promoter can approach PINs to discuss the required amendment, the better. PINs can offer advice on the next steps, including who to talk to, principles that could be applied to the proposed change, what evidence to provide to support the amendment and a consideration of the “materiality” of the change. Obtaining this advice upfront can help to de-risk the amendment.

11 DCO management

It is important to conduct regular health-checks throughout a DCO project. In particular, keeping your DCO under close review throughout the examination process will reduce the risk of simple errors that result in the need for non-material amendments. Where non-material amendments are unavoidable, diligent review practices can mitigate the effect of any required non-material amendments on the project programme.

Maintaining a chain of accountability in the DCO project team is essential. Accountability should be established at the outset of the project and continue as you head towards drafting the DCO. This is essential to keep the project’s progress on track.

Issues can arise when making the transition from an approved set of DCO plans to the implementable construction drawings. Guardianship of the original design is important. Appointing somebody in the team to fulfil this task will ensure that the approved plans are not lost in translation or materially altered when creating the drawings for build-out.

It can be helpful to have construction information and constructability studies upfront to influence the early decision-making on DCO plans and prevent the need for changes further down the programme line. 

12 TCPA applications 

It may be possible to use the Town and Country Planning Act 1990 applications to overlay changes to the DCO in respect “associated development”.
This process can provide an alternative solution to submitting a non-material amendment application, but only if the required change does not form part of the Nationally Significant Infrastructure Project (NSIP) that is concurrently progressing alongside the DCO. 
To maintain this option, it is important to carefully define the NSIP and keep the definition as narrow as possible.
Using the Town and Country Planning Act to incorporate the necessary amendments as “associated development” will require strong support from the local authority, stakeholders and statutory consultees.  There is some emerging evidence that this approach may be frowned upon by the Secretary of State and PINs; there appears to be some concern that nationally significant projects may be adjusted, potentially significantly, outside of the scrutiny provided by the Planning Act 2008 regime.
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